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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Inquiry Regarding the Commission’s Electric ) Docket No. PL19-3-000
Transmission Incentives Policy )

REPLY COMMENTS OF
THE NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION

Pursuant to the Notice of Inquiry (NOI) issued bg Federal Energy Regulatory
Commission (FERC or Commission) on March 21, 2ba8d the Notice of Extension issued in
this docket on May 21, 2019, the National Rurakkle Cooperative Association (NRECA)
submits these reply comments addressing the Conamissnquiries on the scope and
implementation of its electric transmission ince@s regulations and policies.

l. INTRODUCTION

NRECA submitted initial comments commending the @ossion for taking the
opportunity to reassess whether there is a netatitbto, modify, or eliminaté”’elements of its
electric transmission incentive policies and remrarequirementd. Given the vast amounts of
money consumers have paid for transmission invedtsiace the Commission issued Order No.
679 it is sensible for the Commission to evaluatéritentive policies to ensure they are

achieving the purposes of benefiting consumerea@sired by section 219 of the Federal Power

Inquiry Regarding the Commission’s Electric Transsion Incentives PoligNotice of Inquiry, 166 FERC
61,208 (2019) (NOI).

2 NOl atP 13.

3 Comments of the National Rural Electric Coopegafissociation, Docket No. PL19-3-000 (June 269301
(NRECA Initial Comments).

*  Promoting Transmission Investment through PricirgoRm Order No. 679, 116 FERC { 61,057 (Order No.
679),order on reh’g Order No. 679-A, 117 FERC 1 61,345 (20@8§er on reh’g 119 FERC { 61,062 (2007).
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Act (FPA)’ while ensuring that transmission ratesith incentives—remain just and reasonable,
as is required by section 219(c) and by FPA sest&)¥s and 208.

As NRECA explained in its initial comments, it fubupports the Commission’s
encouragement of transmission investment where tsanbmission is beneficial to load-serving
entities (LSEs) and the consumers they serve.iod®e219 requires that incentive rate treatments
benefit consumers “by ensuring reliability and reidg the cost of delivered power by reducing
transmission congestiori.in addition, the Commission must exercise its artith under FPA
sections 219, 205 and 206 “in a manner that fatd# the planning and expansion of
transmission facilities to meet the reasonable si@édbad-serving entities to satisfy the service
obligations of the load-serving entities. A just and reasonable and balanced approacteis on
which would allow for such incentives to continug lvould ensure that incentives which
increase costs to consumers are no more than aegésproduce demonstrable benefits to
consumers as specified in the stafute.

Consistent with the 2012 Incentives Policy StatameNRECA believes that the
Commission’s existing framework for incentives ugfigiently flexible to accommodate new
types of project benefits and characteristics tiratCommission wishes to encourage.

Accordingly, NRECA urges the Commission to contitaidavor risk-reducing incentives over

> 16 U.S.C. § 824s.

® 16 U.S.C. 88 824d, 824e.
" 16 U.S.C. § 824s(a).

8 16 U.S.C. § 824q(b)(4).

“If the Commission contemplates increasing rédeshe purpose of encouraging exploration and ldgveent
... it must see to it that the increase is in feeded, and is no more than is needed, for theoperj-armers
Union Cent. Exchange v. FERZ34 F.2d 1486, 1503 (D.C. Cir. 1984) (internabtation omitted).

9 Promoting Transmission Investment Through PriciedoRn 141 FERC 1 61,129 (2012) (2012 Incentives
Policy Statement).
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return-enhancing incentives, because the bendfitedormer are more narrowly tailored to the
potential risks of investment and therefore areentiiely to achieve the required consumer
benefits. It is unreasonable, absent compellinguonstances, to give a developer return-
enhancing incentives to compensate for risk thatready mitigated by risk-reducing incentives.
NRECA reiterates its advice that the Commissionaatat new incentives without a concrete
demonstration that existing transmission incentaresaccomplishing the statutory purposes,

and without record support for the notion that aaw incentives are needed to accomplish these
purposes, much less advance other policy goals.

NRECA is a signatory to a joint letter to the Corssimn submitted by a broad coalition
on August 23, 2019, that expresses support forflagaderansmission investment and
Commission policies that promote it, but urges@oeenmission to remember that the potential
increased cost burden on transmission customersremsin a principal consideration in its
evaluation of transmission incentives policiés.

In its reply comments below, NRECA responds toaierarguments made by
commenters that would, if adopted, cause the Cosiom's incentives policies to stray from
Congress’ objectives in FPA section 219 and runladbthe statutory requirement that all

transmission rates be just and reasongble.

1 Joint Letter Re: Docket Nos. PL19-3 and PL19-4id¢s of Inquiry and Increasing Transmission Cd3ts;ket
No. PL19-3-000 (Aug. 23, 2019).

NRECA highlights issues of concern below, butsdeet address every issue raised in commentstand i
silence on an issue should not be construed asragrd.

12

3
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Il. COMMENTS

A. The Commission Should Not Entertain Requests To Cmge Its Policies To
Allow Incentives To Exceed the Top of the Zone of @asonableness.

In light of the Commission’s concurrent inquirylocket No. PL19-4-008 into its
method for determining the base return on equit9ERallowed for transmission-owning public
utilities, including how the zone of reasonablengglsbe established (and thus, what the cap on
the total ROE with incentive adders can be), aranges to incentive ROE policies—and in
particular any new return-enhancing incentives—nhestoordinated with changes to base ROE
policies. The Commission’s ROE NOI could well résu new approaches to establishing the
zone of reasonableness. It is essential that paiddy customers continue to be just and
reasonable and reflective of the market price efdapital utilities need to develop transmission
projects, especially given that transmission resar the most part, a monopoly servite.

Not surprisingly, a number of transmission ownanotenters take the position that the
Commission should abandon its longstanding requrgrthat the total ROE, including
incentives, may not exceed the top of the zoneagonableneds. These commenters, however,
fail to explain how incentives with no upper bowatdll can comply with the requirement of

FPA section 219(c) that incentive rates “are suli@the requirements of sections 205 and 206

13 Inquiry Regarding the Commission’s Policy for Detéring Return on EquifyNotice of Inquiry, 166 FERC

61,207 (2019) (ROE NOI).

The Commission should also be circumspect almopleimenting new types of return-enhancing incestive
given that transmission owners are generally raogisignificantly higher base returns on equityrirthe
Commission than from state commissiosee, e.g., Coakley v. Bangor-Hydro Elec., @pinion No. 531-B,
150 FERC { 61,165, P 85 (2015) (acknowledging1hai7% ROE awarded by FERC exceeded 89% of state
commission-awarded ROEsgcated byEmera Maine v. FER@54 F.3d 9 (D.C. Cir. 2017).

See, e.glnitial Comments of the Edison Electric InstitylEEEl Comments) at 30-32; Initial Comments of the
PJM Transmission Owners (PJM TOs Comments) at 3G8thments of ITC Holdings Corp. (ITC
Comments) at 38-39; Comments of National Grid USAt{onal Grid Comments) at 48-49; Comments of
Consolidated Edison Company of New York, Inc. amdr@e and Rockland Utilities, Inc. (Con Edison
Comments) at 9-10.

14

15
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that all rates, charges, terms, and conditionsistegind reasonable and not unduly discriminatory
or preferential.”

The transmission owner commenters that address#ue allege that the Commission’s
existing ROE policy limits the effectiveness of R@Eentives® But they provide no evidence
to back up their claim. No transmission owner cantar points to a single project that was not
constructed because Commission policy limits thal fROE to the top of the zone of
reasonableness, or to any project whose benefidovimve been more extensive but for that
limit.

The transmission owner commenters are equallytsigarding the second half of NOI
Question 95, where the Commission asks what shmutthe appropriate upper limit or range
that the total ROE cannot exceed. They providbasis for an alternative upper limit and do
not explain how the Commission could carry ousitgtutory mandate to ensure that
transmission rates that include incentives remash gnd reasonable while permitting total
allowed ROEs to exceed the top of the Commissidardened zone of reasonablenéSs.

National Grid argues that “if a total ROE was withine statutory zone of reasonableness
when an incentive ROE was first added, it wouldnoensistent with Congressional intent in
enacting Section 219 to later reduce the levehahaentive ROE adder that a utility can realize
because the statutory zone of reasonableness changédater case'® National Grid provides

no support for its claim regarding such “Congresalontent.” Neither does it explain how a

16 See, e.g EElI Comments at 32 (“Limiting transmission intees to the top end of the zone of reasonableness

frustrates the objectives of section 219 by lingitihe effectiveness of awarded incentives.”).

17" See Farmers Unior7,34 F.2d at 1504 (“While we agree that the stayupbrrase sets down a flexible standard,

an agency may not supersede well established glditerpretation that structures administrativecoetion
under the statute.”).

18 National Grid Comments at 48.
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total allowed ROE in excess of the top of the zoheeasonableness can be found to be just and
reasonable. Given that the Congress that ena&adséction 219 was no doubt aware of the
Supreme Court’s venerable pronouncement that gt of return may be reasonable at one time
and become too high or too low by changes affeapprtunities for investment, the money
market and business conditions generail\it’is hardly likely that Congress intended tha th
total ROE allowed in rates should be unaffectedhmnges in markets and business conditions.
To summarize, the transmission owners have provideglvidence that removing the cap
on total allowed ROE would benefit consumers byaasing reliability and reducing the costs of
delivered power as specified in the statute. Neitlaee they explained how removing that cap
would be consistent with the Commission’s dutyrewre just and reasonable transmission rates.
Accordingly, the Commission should continue to tiaptotal allowed ROE at the top of the
zone of reasonableness, if not at a lower levedxptained in NRECA's initial comments (at
44).

B. The Commission Should Not Replace Its Current “Risk and Challenges”
Approach with an “Expected Benefits” Approach.

A number of commenters urge the Commission toausenefits-based approach rather
than (or in addition to) the risks and challengegraach. For example, ITC argues that the
Commission should abandon the “risks and challéngiesdard and replace it with a focus on
transmission facilities that have certain charasties or anticipated benefit8. The American
Wind Energy Association (AWEA) contends that incess based only on risks and challenges

fail to account for benefits derived from perforroasbased approaches and tend to neglect

19 Bluefield Waterworks & Improvement Co. v. Pub. SEamm’n 262 U.S. 679, 693 (1923).
2 ITC Comments at 13-14.
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lower-risk transmission investmerifs EE| urges that the Commission, “[r]ather than asking
applicants to demonstrate the risks and challeafagroject...also should allow applicants to
demonstrate that their projects provide benefitsusiomers that would merit an incentive or
specific rate treatment?®

As NRECA explained in its initial comments (at 1the best way for the Commission to
achieve the goals of FPA section 219 is to profedencentives to facilitate construction of
transmission projects that will benefit consumer&bsuring reliability and reducing the cost of
delivered power by reducing transmission congestiand which otherwise might not be able to
be constructed due to high risks and challengéwss dpproach allows—indeed requires—public
utilities to demonstrate the consumer benefitsroppsed transmission projects. NRECAw
advocating for incentives to be granted when tieer® demonstrated consumer benefit of the
transmission project. To the contrary, if a projedl result in no benefits to any consumers—
whether by ensuring reliability, reducing congestiosts, or otherwise—it is unclear why that
project’s costs should be recovered in customesrat all, let alone receive incentives. For this
reason, NRECA'’s view, articulated in its initialmments (at 19) is that for a transmission
project even to be eligible for an incentive, ibshl be the product of a coordinated, open and

transparent planning process that complies witte©ONb. 896° standards. Such an eligibility

2L Initial Comments of the American Wind Energy Asiation, Docket No. PL19-3-000 (June 26, 2019) (AWVE
Comments) at 7-12.

22 EEI Comments at 25.

% Preventing Undue Discrimination and Preference iarBmission Servig®rder No. 890, 118 FERC 61,119,

order on reh’g Order No. 890-A, 121 FERC 1 61,297 (20@#yer on reh’g Order No. 890-B, 123 FERC
61,299 (2008)prder on reh’g Order No. 890-C, 126 FERC { 61,228 (200®)er on clarification Order No.
890-D, 129 FERC 1 61,126 (2009).
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requirement is the best way to ensure that thegraeyill result in ratepayer benefit§consistent
with the requirements of FPA section 219 and OMNr679.

As the Southern New England State Agencies exmlaifigncentive decisions should
not turn on whether a transmission project is etgreto produce ‘benefits’...Rather, the
guestion should be whether particular incentivesxaededn order to induce the investment or
action andealizethe expected benefits. A benefits-based anadygis over the crucial
question.?® If beneficial projects are not being built, timsomething that must be addressed in
the planning process, not by incentive rate treataelncentive rate treatments cannot substitute
for, or make up for deficiencies in, the transnaagblanning process.

Comments advocating for a benefits-based approashaorisks and challenges based
approach have several flaws.

First, while focusing on benefits, these commentgely ignore the crucial correlative

to benefits—costs. Costs must be considered alathgoenefits. Cost-effectiveness and the
need for incentive rate treatment must be shovarder to ensure just and reasonable rates.
This failure to acknowledge the significance oftsas perhaps most apparent in comments
arguing in favor of incentives continuing evenhiétpromised benefits are not realized, or if the
benefits end up being less than projected, or astisof costs understated. For example, Exelon
Corporation (Exelon) argues:

Revoking incentives that the Commission has alremdgted if a

transmission project does not provide the expeoteafits (or
does so at increased cost) or conditioning inceston the

24 seeComments of the New England States Committee ectifidity at 12 (“project’s expected benefits are

established through the identification of the prbjeeed” by the RTO).

% Comments of Southern New England State Agen&itssd Agencies Comments) at 24 (emphasis in of)gina

5
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realization of benefits would create regulatoryentainty that
would undermine the efficacy of the incentive.[

This theme of “regulatory uncertainty” is raiseddyumber of transmission owners in
advocating for a benefits-based approach to ineesiti While regulatory certainty is desirable, it
cannot eclipse the Commission’s statutory obligat@ensure just and reasonable rateas
NRECA explained in its initial comments (at 25)thE expected benefits of project provided an
incentive rate treatment do not accrue, the ingerghould be revoked. It is not just and
reasonable to grant transmission owners certa@ggrding receipt of incentives if transmission
customers have no certainty regarding receipt@b#mefits for which they are paying.

Second, commenters arguing that a risks-and-clygkeapproach be replaced by a
benefits-based approach fail to grapple with tlo¢ tlaat mandatory transmission projects can,
and frequently do, produce the statutorily definedsumer benefitwithoutthe need for
incentive rates. One presumes there will alwaya baiability benefit associated with a project
that is planned to meet NERC mandatory reliabiitgndard$® However, in the absence of any
particular complication in constructing the projéat., the project is particularly risky or
involves substantial challenges), the mere fadtttiexre will be benefits does not, itself, warrant

incentives.

% Comments of Exelon Corporation (Exelon Commeait£)0.

27 geeSection I1.Ejnfra.

% gee alscComments of Transmission Dependent Utility Systairl (“Adoption of a policy revoking ROE-

adder incentives where there are significant cestrans would appropriately protect against arbitrg or
low-balling cost estimates in the transmission piag processes.”); Comments of Transmission AcEetisy
Study Group (TAPS Comments) at 41-42 (citationstiaa) (“Failing to revoke incentives where the bam
which they were awarded no longer obtains woulthbensistent the Commission’s approach to othentgra
e.g.,market-based rates (“MBR”); standard of condudiess.”).

2 geeSection 11.C.2jnfra.
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Third, arguments that incentives based only orsrasid challenges tend to neglect
lower-risk transmission investmefftignore the core purpose of an incentive. Thestrassion
incentives and the policies the Commission adopté€tder No. 679 are “intended to encourage
transmission infrastructure investment.”And those incentives are required “for the pugpof
benefitting consumers by ensuring reliability aaducing the cost of delivered power by
reducing transmission congestioi."Where transmission infrastructure investment seed
encouraging, there is no need for incentives. NREQrees that “[i]f a project does not face
unusual risks and challenges, then the projedlylial be built with or without an incentive. In
that case, granting an ROE adder because of pitmeetfits merely confiscates some of the
benefits that consumers otherwise would enjoy?. "ower risk investments are appropriately
“neglected” because, by their very definition, tla®ynot need incentives to come to fruition.

Fourth, arguments that the Commission should iseréa flexibility by allowing for
benefits to be considered in addition to risks emallenge¥ ignore that the Commission’s
incentive policies already expressly provide foffisient flexibility. As the 2012 Incentives
Policy Statement stated, the Commission “will cond to allow applicants the flexibility

necessary to demonstrate why their project maytrarrincentive ROE, and at what level, based

30 AWEA Comments at 7-12.

3 Order No. 679 (summary).

32 Order No. 679 at P 5 (quoting FPA section 219).

3 State Agencies Comments at n.4.

3 gSee, e.gExelon Comments at 13 (“What Exelon is arguinghfere is not a wholesale reworking of the

Commission’s existing framework for evaluating inttee applications; rather, we believe that the @Gossion
should be more flexible in its implementation, exghag its evaluation to include the benefits that a
transmission project provides and moving away ftbenmore rigid risks and challenges framework thet
Commission adopted in its 2012 Policy Statement.”).
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on those project’s risks and challeng&s.The 2012 Incentives Policy Statement went orite g
examples of types of transmission projects that waryant an incentive ROE based on risks
and challenges not already accounted for in thécap's base ROE or through risk-reducing
incentives. These include projects that reliev®wcic or severe grid congestion that has had
demonstrated cost impacts on consumers, that utdcekion constrained resources, or that
apply new technologies to facilitate more efficiant reliable use of facilitie§. Each of these
examples is, in fact, a type of benefit that agebgan provide. Additionally, the statutory
definition of consumer benefits is codified in iemmission’s implementing regulatioffs.
Nothing in the Commission’s existing incentive pas prohibits transmission owners from
seeking incentives for certain project benefitprmject characteristics on a case-by-case basis
under FPA section 205.

In sum, the Commission is obligated to ensurettiagismission rates remain just and
reasonable. To accomplish this objective, the Cmsion should retain the risks and challenges
approach adopted in the 2012 Incentives PolicyeBtant. As explained by Joint Commenters,
the “risks and challenges’ component of the curiecentives framework implements the
Commission’s ‘nexus’ requirement for project-spedicentives.... Incentives granted under
FPA section 219 are not simply a ‘bonus for goolablv@r,” and the nexus between incentives

and investment is needed to ensure that the Conomissules ‘continue to meet the just and

%2012 Incentives Policy Statement at P 17.

3% |d.atP 21.

87 18 C.F.R. § 35.35(d) (An application “must demmate that the facilities for which it seeks indees either
ensure reliability or reduce the cost of delivepesver by reducing transmission congestion condistéh the
requirements of section 219....").
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reasonable standard by achieving the proper balseteeeen consumer and investor interests on

the facts of a particular case®”

C. There Is No Need for New Incentives; Rather, Incemte Applications Should
Be Addressed on a Case-by-Case Basis Under the Corssmon’s Existing
Framework.

A number of commenters argue that the Commissionldibe more flexible and should
consider additional incentive rate treatmefitss discussed below, the Commission’s
incentives policies are already quite flexible atidw transmission owners the ability to seek a
range of incentives under section 205 of the FRA/&mious purposes. It would be
inappropriate, however, to enshrine the varioukg#rat transmission owners want into the

Commission’s incentive regulations.
1. There Is No Need for a Separate Advanced Techngjg Incentive.

The Working for Advanced Transmission TechnologW&W#\TT) Coalition seeks
approval for pilot programs providing for sharedisgs rate treatment for small projects using

advanced technologies that produce quantified cstimgebenefits® Such pilot projects may

% Joint Initial Comments of The Aluminum Associatjdghe American Chemistry Council, the AmericaneSor
and Paper Association, the American Public Powaogiation, Blue Ridge Power Agency, the California
Municipal Utilities Association, the California PlibUtilities Commission, the Cities of Anaheim, dsa,
Banning, Colton, Pasadena, and Riverside, Caldothie Electricity Consumers Resource Council, the
Industrial Energy Consumers of America, Marylanéld@fof People’s Counsel, the Modesto Irrigatiorstbict,
the National Association of State Utility Consumelvocates, the New York Public Service Commission,
Northern California Power Agency, the Office of tReople’s Counsel for the District of Columbia, Bigblic
Utility Law Project of New York, the Transmissiorg@ncy of Northern California, and the Virginia @#iof
the Attorney General Division of Consumer Coungelrt Commenters Comments) at 16 (citing generally
2012 Policy Statement at PP 6-7; Order No. 67928;Rand 16 U.S.C. § 824s(d)).

39 See, e.gMotion To Intervene and Comments of Duke Energgp@ration (Duke Comments) at 10-14 (FERC
should maintain flexibility in considering incengis including, for example, capitalization of cantekpenses, a
“storm hardening” incentive, and the ability to readingle-issue filings to change a formula ratetward
looking one). (The last one seems to be a redpyestsingle Duke operating company, Duke Energgifss,
to be able to achieve through a rulemaking thetaldd make wholesale changes to its formula ratéle—
clearly an unsupported basis for making substadtiahges to Commission’s long-standing prohibitigainst
single-issue ratemaking.)

40 WATT Coalition Initial Comments at 5.
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hold promise of such consumer benefits, but the i@ssion should not approve a new incentive
rate treatment for them in this proceeding. Cdestswith the 2012 Incentives Policy Statement,
such proposals should continue to be consideredaase-by-case basis in rate filings under
FPA section 205. As the Commission explained é2012 Incentives Policy Statement, having
distinct standards apply to advanced technologiesributes to confusion. There, the
Commission emphasized that it would “consider tnassion projects that apply advanced
technologies as indicative of the types of projéating risks and challenges that may warrant
an incentive ROE™ and, accordingly, it would “consider deploymentdfanced technologies
as part of the overall nexus analysis when an ineeROE is sought* Sticking with this
case-by-case process for these kinds of projethte ibest way to ensure that regional planning
requirements can be established; that the relecsts and benefits can be identified and
defined; and that the appropriate shared-savirtgsm@atment can be evaluated.

As stated in NRECA's initial comments (at 37), fekectric cooperatives welcome the
deployment of advanced technologies that “incrélaseapacity and efficiency of existing
transmission facilities and improve the operatibthose facilities.** NRECA has every
expectation that advanced technologies will be ligesl when there are good business reasons
to do so and when their deployment is cost-effectiincentives for use of new advanced
technologies should continue to be available ocaseby case basis where they are needed to

overcome risks and challenges associated withrtrigsgn investment that benefits consumers

1 2012 Incentive Policy Statement at P 23.

2.
3 FPA 219(b)(3), 16 U.S.C. § 824s(b)(3).

10
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as specified in the statute, but not on a standealt@sis. Innovative rate treatments to encourage
these technologies can be considered under thengx)12 Incentives Policy Statement.

2. The Commission Should Not Create a New Incentive ¢tate Base
Treatment for O&M Expenses Such as Vegetation Managment,
Cyber and Physical Security.

A number of transmission owners argue that the Cission should allow operating and
maintenance (O&M) expenses related to activitieparticular vegetation management, cyber
and physical security (supposedly going above aydtd NERC reliability standards) to be
capitalized and put in rate base in order to eartan?® The Commission should not adopt any
such policy change as a follow up to the NOI. ®csd would represent a radical change to
long-standing Commission ratemaking policy and iayd well beyond FPA section 219
incentive rate policy. FPA section 219(b)(4)(Abwides for fecovery ofall prudently incurred
costs necessary to comply with mandatory relighdiandards issued pursuant to” FPA section
215% It does not, however, provide for capitalizatafrsuch costs or for a return to be earned
on such costs.

As other commenters have explained, such a requmsgtl require substantial
modification to the Commission’s Uniform SystemAmdcounts, which “has well-established

rules for determining what costs must be expenaddndnat costs must be capitalized, as well as

*  See, e.gEEI Comments at 27 (FERC should grant favoralike raatment such as “allowing projects that

improve security or provide more flexible operaidn be included in rate base as a regulatory,asset
allowing O&M costs such as vegetation management@be capitalized); Initial Comments of WIRES
(WIRES Comments) at 9-10 (Vegetation managemenpesettively addressing cyber and physical security
should be directly promoted by treating them astabexpenditures); Comments of the American Electr
Power Company, Inc. (AEP Comments) at 20-22 (ndtwat NERC reliability standards applicable to
vegetation management do not apply to facilities &ve below 200 kV; therefore, FERC should provide
greater incentive to encourage state-of-the-ar¢tedipn management practices by allowing TOs t&k e
costs that are currently categorized as O&M expeaseapital cost to be amortized and earn retixglon
Comments at 32, 34-35 (same); National Grid Commang4.

%516 U.S.C. § 824s(b)(4)(A), referring to 16 U.S§8240 (emphasis added).

11
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clear rules regarding creation of regulatory asg§8t&PA section 219(b)(4)(A) provides no
basis for rewriting these rules. Moreover, as TAR3ains, “there is no reason to upend
existing practice, especially for utilities withrfaula rates” +.e., most transmission owners —
“that all but guarantee their O&M expenses willfzemptly recovered® As TAPS points out,
treating O&M expenditures related to vegetation aggament and the like as capital expenses
would result in future ratepayers paying for seggiceceived by current ratepayers, thus creating
unlawful intergenerational inequitié$jn violation of a fundamental principle of ratenvak that
“costs should be borne by those who benefit froemtt*

The projects that the transmission-owner interestroenters point to as needing this
new incentive rate base treatment are things heatitilities should be doing anywaye.,
sufficient vegetation management, and investmephysical and cyber security. Physical and
cyber-security requirements are set forth in NERK&bility standards approved by this
Commission. There is no justification for providian incentive rate treatment to transmission
owners to comply with NERC reliability standards,campliance is required by la%. The
Commission would be neglecting its obligation ta@e that rates remain just and reasonable if
it were to provide incentive adders—above the obstervice—for projects that transmission-
owning public utilities are already undertakingneet their legal obligations.

Nor is there any real risk of prudent expendituceachieve such compliance not being

accepted for recovery by the Commission. To NREJ&iowledge, commenters have not even

4 TAPS Comments at 77.
47 d.
8 1d. at 78.

9 Gulf Power Co. v. FER(®83 F.2d 1095, 1100 (D.C. Cir. 1998pe also MISO Transmission Owners V.
FERC 819 F.3d 329 (7th Cir. 2018)tinois Commerce Comm'n v. FERE76 F.3d 470 (7th Cir. 2009).

0 FPA section 215(b).
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alleged that transmission owners are facing dilfycin recovering such costs. As Joint
Commenters discussétito the contrary, at the Commission’s recent jeéchnical conference
with the Department of Energy (DOE) on infrastruetsecurity investment, American Electric
Power’s (AEP’s) CEO stated that “typically we wog#t disallowed a cost associated with
resiliency and reliability of the grid and that&atly probably one of our least risky investments
we can make> Chairman Chatterjee noted that the Commissionihadke past eighteen years,
“been very accommodating in providing a number e€hanisms for utilities to recover the

%3 and Commissioner Glick observed that

costs of their prudently incurred security expeunas,
“cost recovery at the state or federal level resliyt a barrier to utilities doing what they neted
do to protect . . . from physical or cyberattacks.”

To the extent commenters seek rate base treatoeexpenses incurred in going above
and beyond mandatory NERC reliability standardstelis no more basis for such incentive
treatment than there is for capitalizing other afié expenses. For one thing, as was pointed
out, NERC requirements and RTO/ISO planning catéaiready reflect implicit judgments
about the appropriate tradeoff between reliabdityl cost—arguably erring on the side of more

reliability.”>® Given the absence of any evidence that transmnigsiners nationwide are failing

to make adequate investments in reliability improgats or that reliability is at risk absent the

51 Joint Commenters Comments at 46-47.

2 Technical Conference Transcrifecurity Investments for Energy Infrastructure Te@ibnf, Docket No.

AD19-12-000 (Apr. 26, 2019) at 78 (Nick Akins).
> |d.at 151 (Chairman Chatterjee).

> |d. at 187 (Commissioner Glick).

5 |fthere is a disconnect between what the trassiom owners believe is necessary for a reliatsesy and the

reliability standards, perhaps the reliability stards should be reassessed, but transmission ivesshould
have no place in that discussion.

% State Agencies Comments at 26.
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receipt of incentives, NRECA agrees that “a greadecern than any diminution in reliability

that might occur absent these incentives is tHatiafy them for ‘incremental’ improvements
invites system gold-plating. This is particulangrrisome where the projects at issue are
pursued outside of regional transmission planramgl, are not subject to the checks and balances
inherent in those process&s. Transmission still remains, for the most pamanopoly service,
and there is no justification for requiring captsgstomers to fund transmission owner
expenditures in excess of legal requirements.n{nesvent, regardless of the prudency of an
“above-and-beyond” expense or the want of it, FBétien 219(b)(4)(A) provides no basis for
effacing the longstanding distinction in the Consias’s regulations and policy between capital
between the rate treatment of capital costs apdreses.

3. The Commission Should Not Adopt a Transmission GridResilience
Incentive at This Time.

Similarly, pleas by transmission owners for the Gussion to adopt some form of
transmission grid resilience incentive in this peding are unwarranted. AEP, for example,
lays out a sweeping, detailed plan for a resiliéincentive>® while Duke argues that in light of
the weather-related costs it has incurred, “the @@sion should make clear that its incentive
policy will be implemented to support such inities to address resilience and maintenance,
including storm hardening® Commenters provide no evidence of recovery dlieese or
maintenance expenditures being disallowed, howewel the likelihood of this happening

seems very low.

57 d.

%8 AEP Comments at 13-17.

% Duke Comments at 11.
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As NRECA discussed above, transmission owners dhmrutaking all actions necessary
to comply with mandatory reliability standards. efé is, however, no standard definition of
resilience, as the Commission recognized in the: igsilience docket: “It ... is evident that
there is currently no uniform definition of resiliee used across the electric indusffy.Indeed,
the Commission initiated a new proceeding in Dod¥@t AD18-7-000 “to specifically evaluate
the resilience of the bulk power system in theargioperated by regional transmission
organizations (RTO) and independent system operét80)....[and] direct[ed] each RTO and
ISO to submit information to the Commission on agrtesilience issues and concerns identified
herein to enable us to examine holistically thélieese of the bulk power systerA™” That
proceeding remains pending, and it would be preradtr the Commission to create any
generic transmission grid resilience incentive®betven addressing the proposals and
comments filed in Docket No. AD18-7-000 and “dewid] whether additional Commission
action is warranted to address grid resilierée.”

Accordingly, NRECA urges the Commission not to a&dmp new incentives for
transmission grid resilience in this proceeding.ths time, the limited record in this proceeding
does not support the need for incentives to promediience and security where such
investments are demonstrably needed. As with @mgimission investment, nothing in the
Commission’s incentive policies prevents transroisgiwners from making a filing under FPA
section 205 seeking incentive treatment if theyevel such treatment is warranted. The

Commission’s incentive policies are sufficientlgXible to address such requests on a case-by-

80 Grid Reliability and Resilience Pricing; Grid Resice in Regional Transmission Organizations and

Independent System Operatal62 FERC 61,012, P 22 (2018)(g pending.
® Id. atP 1.
2 d.
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case. Anything more, however, would be inconstsieti the current state of the Commission’s
understanding of resilience issues in the nation.

D. The Transco Return Adder, to the Extent It Is Retaned, Must Be Only for
Wholly Independent Entities.

ITC asks the Commission to clarify that it will neduce an adder for independence for a
Transco affiliated with a market participant unléss Transco is operating in the same RTO as
its affiliated market participanfs. The Commission should deny this request. A kéignale of
the Transco adder is an undivided focus on trarsomdusiness with no competing capital
demands within the holding company. If anythirigg Commission should reconsider the
partial-independence adder it allowed recefitly.

As NRECA explained in its initial comments (at 38)}3there is little, if any, evidence
demonstrating that the Transco business modelges\benefits to customers warranting high
ROE adders in the first instance. The Transconessi model provides significant benefits to
Transco investors, and Transcos fessrisk than vertically integrated utilities, sindey have
only one regulator and provide a single servicgdhrinsulated from competition. Assuming
the Commission continues to offer any incentivesaftoption of the Transco business model,
such incentives should not be allowed for entitiffgiated with vertically integrated utilities,
even if the affiliation consists of so-called passbownership, and even if the affiliate is in a
different region. The Commission’s rationale foe ffransco incentive was that “[b]y
eliminating competition for capital between generatind transmission functions and thereby
maintaining a singular focus on transmission invesit, the Transco model responds more

rapidly and precisely to market signals indicativiten and where transmission investment is

® |TC Comments at 30-33.
4 Consumers Energy Co. v. Int'l Transmission,d68 FERC { 61,035 (2019).
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needed.® A Transco affiliated with a vertically integratetlity does not eliminate competition
for capital or maintain a singular focus on trarssiun investment, even if the affiliation is in a
different RTO market, and thus should not be reesras if it did those things.

E. Transmission Owners’ Simultaneous Requests for Re¢atory Certainty and
Flexibility When It Suits Their Needs Should Be Regcted.

1. The Commission Should Not Grant Transmission Projes Incentive
Rates in Perpetuity or Automatically.

Many transmission owning commenters argue thaCramission should be flexible in
creating numerous types of new return-enhancinenitice adder§® Others argue that
regulatory certainty warrants the Commission’s engtically granting certain types of
incentives, rather than addressing them on a cgsa4®e basi&’ Regulatory certainty is also
cited as a reason why the Commission should nevetiniate a project’s incentives under any
circumstanceg® Indeed, some of the same commenters arguindéoinieed for regulatory
certainty” in how the Commission implements itsantives are the same ones arguing for the
need for flexibility®®

Regarding the need for more flexibility, as NREC#lkins above in Section II.C, the
Commission’s existing incentives policies are alsesufficiently flexible to allow for different
types of incentives to be sought under sectiondt@be FPA. As can be seen in Exelon’s

unsuccessful attempt to reconcile the inherentradigtion in seeking both regulatory flexibility

8 Order No. 679 at P 224.

% See, e.g.Duke Comments at 10-14 (FERC should be flexiblé @nsider different incentive rate treatments).

7 See, e.g EEl Comments at 11-17; Comments of Duquesne |Ggimpany at 7-10.

8 SeeSection I1.B,supraat 5-6;seeExelon Comments at 20; EEI Comments at 8, 26, 2B8ke Comments at

14-15 (regulatory certainty demands that once grhrihcentives should remain for the duration efltfe of
the project); WIRES Comments at 11 (“WIRES doesraobmmend sunsetting incentives, reducing incestiv
over time due to changed circumstances, or injgatircertainty into the utility planning process.”).

%9 See, e.gDukeComments at 10-14 (flexibility) and at 14-15 (reguty certainty); EEI Comments at 25-29
(flexibility) and at 29-30 (regulatory certainty).
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and certainty? too much flexibility does, in fact, lead to regwalgy uncertainty, and only those
with the deepest pockets (not co-ops and not coass)rman ultimately make it through in long,
drawn-out litigation that such regulatory flexibjlinvites.

Turning next to regulatory certainty—this argummsntited by commenters who do not
want the Commission to sunset a project’s retutreaning incentives As already noted,
Congress gave the Commission the authority to ksttaincentives “for the purpose of
benefitting consumers by ensuring reliability aaducing the cost of delivered power by
reducing transmission congestiofi.”lf circumstances change such that a project fuchv
incentives were awarded is no longer likely to jmlevthe expected benefits to consumers, or is
likely to provide only reduced benefits, the Consiaa should maintain the authority to
eliminate or modify the incentives so that any mtoges received by the developer remain
proportional to the benefits received by consumers.

If a transmission owner knows up front that ittigisk of losing a return incentive
because the benefits for which the project receifiedncentive did not accrue, that is not
regulatory uncertainty. That risk is known up froldditionally, Exelon frames the issue
incorrectly, arguing that “an applicant should hetpunished if its good faith estimates of
benefits do not come to fruition given the diffices in accurately estimating benefits, changes

in project use from the use anticipated when tlogept was developed, or other changed

0 Exelon Comments at 8 (“At first consideratiomxfbility may not seem to promote regulatory certyi.. But

in fact, flexibility will better support the devgdment of beneficial transmission infrastructureabipwing the
Commission to react to changes in the electricstrguvithout continually revisiting and reworkinig ipolicies,
providing greater regulatory certainty in the ldagm...”).

' Seen.68supra

2 FPA section 219(a).
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circumstances™ There is no moral judgement here. Again, ins@stiare not a bonus for good
behavior. One could just as easily argue thatwoess are being “punished” for paying high
incentive rates for benefits for which they paid 8ial not receive. The Commission would not
be “punishing” transmission owners by revoking begsdoased incentives for failing to make
good on their promised benefits. It would simpéydnsuring that the incentives remain just and
reasonable. Incentives premised on benefits thaibtl materialize surely cannot be deemed just
and reasonable.

Finally, NRECA thoroughly explained in its initiasbmments (at 16-18) why granting
incentives automatically, without a case-by-casgere, would inappropriately relieve the
Commission of its statutory obligation to ensurat tine total package of incentives, on top of
the base ROE, will result in just and reasonahiesraerms, and conditions of serviée.

2. If the Commission Considers Exelon’s Proposal forTimely and Fair
Consideration of Rate Proposals” It Must Do So Eqully for Section
206 Complaints.

Exelon argues that the Commission should reforragfgoach to rate proposals and goes
on at length about the need for the Commissionrely and fairly consider proposed changes to
rates’”> This argument is made in the context of needriegulatory certainty.” The
Commission is bound by statute to act on sectidnrafe applications, and in fact, it does so.

Just because the Commission may set a rate apptidat hearing, rather than simply approving

®  Exelon Comments at 20.

" See alsdoint Commenter Comments at 97 (“In considerirajgut-specific incentives of any kind, the

Commission should continue to require case-by-ematiation of the risks, costs, and benefits aasadiwith
a project and the nexus between such factors aedtives sought for a particular project. Thisrapph
provides a meaningful opportunity to assess thpgrted project risks and determine whether sudtsris
warrant the requested incentives. It also alldves@ommission’s incentive policy to conform to #feA’s just
and reasonable rate requirements.”).

> Exelon Comments at 6-7.

% |d.; seeSection II.B at 6supra
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it right away, does not mean it has not timely &ndy considered the rate proposal. In any
event, there is always regulatory uncertainty. n¥naission owners (absent a settlement
agreement otherwise) can always file seeking &ertheir rates at any time under FPA section
205, while interested parties and the Commissidingisua spontean seek to decrease a
transmission owner’s rates under FPA section 206.

If anything, the Commission should reform its agmioto section 206 complaints.
Section 206(b) of the FPA provides that “[u]pontitagion of a proceeding under this section,
the Commission shall give to the decision of suateeding the same preference as provided
under section 824d of this title and otherwiseaascspeedily as possible.” This is required by the
Regulatory Fairness Aéf,which “was ‘intended to add symmetry’ between Bemmission’s
treatment of section 205 rate-increase filings sextion 206 complaints seeking rate
decreases’®

NRECA recognizes this request is outside the sobplee NOl—Dbut it is no more so
than is Exelon’s request, which should be rejectgdbf hand.

1. CONCLUSION

NRECA appreciates the opportunity to provide ifsuinto the Commission on these
important inquiries and respectfully requests thatCommission take the views it provided the
Commission in these reply comments and in itsah@omments into consideration as it fashions

any proposed changes to its incentives and inaepuicies.

" Regulatory Fairness Act, Pub. L. No. 100-473, §02 Stat. 2299 (1988)

8 Golden Spread Elec. Coop. Inc. v. Southwesterni®8ilrv. Ca.151 FERC 1 61,126, P 21 (2015) (citing
Consumer Advocate Div. of the Pub. Serv. Commii.bf. v. Allegheny Generating C67 FERC 1 61,288 at
62,000 (1994) (additional internal citation omifteatder on reh’g 68 FERC 1 61,207 (1994)).
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