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. INTRODUCTION AND SUMMARY OF POSITION

The National Rural Electric Cooperative AssociatittHiRECA") protests the Complaint
Requesting Fast Tack Processing ("Complaint”) sttbohiby various generators in the above-
referenced proceeding on March 21, 2616he Complaint alleges that the Minimum Offer
Price Rule ("MOPR") in the Open Access Transmis3ianff ("Tariff") of PIJM Interconnection,
L.L.C. ("PJM") is unjust and unreasonable becau$mas not been expanded to impose upward
price adjustment on existing resources in PJM'saBRiity Pricing Model ("RPM"). The
Complaint should be rejected outright, as it ishimed more than a misplaced overreaction to

purchase power agreements ("PPAs") that have nam lapproved by the Public Utilities

! NRECA submitted a Motion to Intervene in this preding on March 21, 2016.
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Commission of Ohio ("PUCQO") between subsidiariegoferican Electric Power Company, Inc.
("AEP") and FirstEnergy Corporation ("FirstEnergydnd their respective affiliatés. As
opposed to any narrowly tailored relief, the Commlaequests that the Commission direct PIM
to (1) adopt proposed Tariff revisions which woalaply the MOPR to existing resources; and
(2) initiate a stakeholder process to address nsatéesed in the Complaint going forward, with a
compliance filing due by November 1, 2016.

As detailed below, the Complaint fails to meet Hezleral Power Act ("FPA") Section
206 requiremenritof demonstrating that the existing MOPR is unjusireasonable, unduly
discriminatory or preferential, and that the praabsemedy is just, reasonable and not unduly
discriminatory or preferential. It should thus hbeected. In the event the Commission is
inclined to grant the Complaint, then it must eestirat the proposed Tariff revisions do not
threaten or impact the existing MOPR Self-Supplyemption and Competitive Entry
Exemption. Further, if the Commission directs atgkeholder proceeding as a result of the
Complaint, the Commission must not presupposeexiating resources should be subject to the
MOPR, and the Commission must direct that the gstSelf-Supply Exemption and
Competitive Entry Exemption continue to be avasafdr all qualified capacity resources that
would be subject to the MOPR.

[I.  RELEVANT BACKGROUND

The background of the Ohio PUC approval of the ABR FirstEnergy PPAs is provided
in the Complaint. However, the Complaint does distuss or acknowledge the importance of
self-supply resources, both owned and through drdétcontracts, as reflected in the current

MOPR exemptions. The background regarding the M®RBcommodation of self-supply by

20n April 7, 2016, Complainants filed in this proda® a motion to lodge PUCO orders approving the
AEP and FE PPAs.
®16 U.S.C. § 824e.



load-serving entities ("LSES") operating under lstagding business models must be considered
in the context of the Complaint and preserved nibistanding the outcome of this proceeding.

The MOPR was included in the initial RPM settlemeavitich was approved by the
Commission in 2006. The initial RPM settlement contained provisionsereby self-supply
resources offered into RPM by LSEs were guaranteediear the RPM auction and, therefore,
count towards the LSES' capacity obligations. Gharanteed clearing for self-supply provided
critical assurance to LSEs that their investmentowned or contracted capacity resources
obtained outside of the RPM auctions were ceri@ioléar those auctions. NRECA's members
share a common concern against the risk of doudjenpnt for capacity. Cooperative utilities'
traditional business model is to invest in resosittemeet the long-term power supply needs of
their member distribution cooperatives. Those slens to invest or purchase generation
resources are made based on a number of cost amdosbfactors. Once made, cooperative
utilities as not-for-profit entities must look teir customers — who in most instances govern the
cooperative and therefore approve the resourcesiment — to fund the investment. If those
resources procured outside of the centralized dgpatarket are not honored toward the
cooperatives' capacity obligation, the cooperatitity and its customers will face paying twice
to satisfy a single capacity obligation — once tloe investment which is not honored toward
meeting the capacity obligation, then a second fomeapacity procured through the centralized
market to replace the dishonored self-supply.

In 2011, the Commission accepted in large part pwgechanges to the MOPR that were

proposed by PJM in reaction to concerns over thgaghof state initiatives to construct capacity

* PJM Interconnection, L.L.C117 FERC ¥ 61,331, at P 103 (2006).



subject to out-of-market paymenits.The 2011 MOPR Order eliminated this aspect of the
MOPR, instead establishing a requirement that sgdplying LSEs demonstrate consistency
between their bids and a "competitive, cost-bared, nominal levelized Net CONE [Cost of
New Entry].”®

Even while eliminating the guaranteed clearing &®lf-supply, the Commission
acknowledged that self-supply by LSEs acting urldegstanding business models should be
accommodated. The Commission stated that an apapi®OPR “balances the need to protect
against uneconomic entry while also mitigating ieattconcerns about having to pay twice for
capacity as a result of failing to clear in RPMThe Commission also recognized that “the
purpose and function of the MOPR is not to unreabbnimpede the efforts of resources
choosing to procure or build capacity under longgditag business models...” and that
“advantages associated with long-standing and keelbgnized business models should not be
deemed automatically suspect (or summarily bangdn determining whether a particular sell
offer accurately reflects a resource’s net codts.”

The unit-specific test was unworkable, and in 2021 submitted further revisions to
the MOPR. In an order issued May 2, 2013, the Cmsion adopted PJM's proposal for a Self-

Supply Exemption and a Competitive Entry Exemptiand retention of the unit-specific

> PJM Interconnection, L.L.C135 FERC { 61,022 (2011)("2011 MOPR Ordedfyger on reh’'g 137
FERC 1 61,145 (2011prder on reh’'g 138 FERC { 61,194 (2012ff'd sub nom. New Jersey Bd. of
Pub. Utils. v. FERC744 F.3d 74 (3Cir. 2014).
®137 FERC 61,145 at P 66 (2011).
"Id. at P 209see also New York Public Service Comm'n, etlaB FERC { 61,022 at P 61 (2015) (“We
recognize the need for certain load serving estifieplan on a long-term basis. A well-formulatetf-s
supply exemption will allow a load serving entity grocure a portfolio that best allows it to maniétge
assessment of the risks it faces and . . . elirintite risk of effectively requiring load servingiges to
g)ay twice for capacity in the event that a selfgdigal resource does not clear the capacity mapket.”

Id. at P 208.



exception process. With these Exemptions and exception, LSEs haeatgr assurance and
transparency regarding use of their self-supplyatolsatisfaction of their capacity obligation
than they had when the guaranteed self-supplyinlparas eliminated.

The Complaint in this proceeding should be rejectedlight. However, in the event the
Commission decides to take other action on the Qaintpit is critical that the Self-Supply
Exemption and Competitive Entry Exemption remairchanged. Self-supply by LSEs has
already been threatened by previous MOPR revisigspite acknowledgement that certain LSE
longstanding business models and arrangements cstimulaccommodated. The Complaint
indicates an intention to retain the Self-Supplefption and Competitive Entry Exemption for
at least the 2019/2020 RPM Base Residual AuctiBRA").*® NRECA would of course favor a
return to guaranteed clearing for self-supply. ldweer, at the very least, the Commission should
mandate that the Exemptions must survive, unchangeahy Tariff revisions that result from
the Complaint. Otherwise, legitimate investmentUS8Es such as NRECA's members might
again be at risk, to the detriment of consumers.

1. DESCRIPTION OF NRECA

NRECA is the national service organization for Aroa's Electric Cooperatives. The
nation’s member-owned, not-for-profit electric cpsoconstitute a unique sector of the electric
utility industry — and face a unique set of challep. NRECA represents the interests of the
nation’s more than 900 rural electric utilitiespersible for keeping the lights on for more than
42 million people across 47 states. Electric coaipees are driven by their purpose to power
communities and empower their members to improe# tjuality of life. Affordable electricity

is the lifeblood of the American economy, and féryears electric co-ops have been proud to

°PJM Interconnection, L.L.C143 FERC 1 61,090 (2013)rder on reh'g153 FERC 9 61,066 (2013).
1% Complaint at 36.



keep the lights on. Because of their critical fial@roviding affordable, reliable, and universally
accessible electric service, electric cooperatiaes vital to the economic health of the
communities they serve.

America’s Electric Cooperatives bring power to &qgent of the nation’s landscape and
12 percent of the nation’s electric customers, e/hitcounting for approximately 11 percent of
all electric energy sold in the United States. MNRE member cooperatives include 65
generation and transmission (G&T) cooperatives &4l distribution cooperatives. The G&Ts
are owned by the distribution cooperatives theyeserThe G&Ts generate and transmit power
to nearly 80 percent of the distribution coopergivthose cooperatives that provide power
directly to the end-of-the-line consumer-ownersenfaining distribution cooperatives receive
power directly from other generation sources withi@ electric utility sector. NRECA members
generate approximately 50 percent of the electrergy they sell and purchase the remaining 50
percent from non-NRECA members. Both distributiand G&T cooperatives share an
obligation to serve their members by providing segéable, and affordable electric service.
V. PROTEST

A. The Complaint Must Be Denied Outright

The Complaint seeks an expedited expansion of tB@Rito apply to existing resources,
based on hypothetical concerns over the Ohio PAAe. existence of the Ohio PPAs is far from
sufficient to demonstrate that the existing MOPRngust and unreasonable, and the request for
specific tariff changes and a pre-determined stalkleln process have not been shown to be just,
reasonable and not unduly discriminatory or prefeaé Therefore, the Complaint must be

denied outright for failing to satisfy the requirents of FPA Section 208.

1116 U.S.C. § 824€eSeelouisiana Pub. Serv. Comm'n v. Entergy Corp., etl&2 FERC T 61,003 at P
28 (2010) ("Section 206 of the FPA requires a camgint to satisfy a dual burden in order to obtha



First, the Complaint does not establish that thstiexy MOPR is unjust and unreasonable
because it does not apply to existing resourcesceSits inception as part of the RPM
settlement, the MOPR has been specifically limtedew entry*?> The possibility that existing
resources could offer at lower prices than newuess has always existed; it existed when the
Commission approved the initial MOPR. The changeclmstance upon which the Complaint
is based is the Ohio PPAs. However, the fact @ab approved these two specific PPAs does
not demonstrate that a MOPR that is limited to mesources is unjust and unreasonable.

While the Complaint hypothesizes what could happ#dre AEP and FE units are offered
at zero, there is of course neither proof that thélydo so nor proof that their offers into RPM
would result in lost revenues for other resourcenens of the magnitude posed in the
Complaint®* The Complaint does not at all demonstrate inBBNAEP and FE to artificially
depress clearing prices, and the extent of théiityatp do so is uncertaif®

As Complainants acknowledge, the Commission coidrthe issue of "uneconomic
'non-exit™ in a recent complaint case regarding lew York Independent System Operator,
Inc.'s ("NYISO") capacity markét. Whereas in the instant proceeding the Complagnargue
harm to the markeif the AEP and FE resources would have retired hutHe PPAs, in the
NYISOcase the units at issue had already enteredehiability-must-run ("RMR") agreements.

Even still, in theNYISOproceeding the Commission denied a complaint sgeldlef on a fast-

relief it seeks in a complaint. The complainant m{d§ establish that the current rate is unjust and
unreasonable and (2) that its alternative rateqmalds just and reasonable.”).

125ee PJM Interconnection, L.L.@17 FERC ¥ 61,331 at P103 (2006).

13 SeeComplaint at 27-28.

* See New York Public Service Comm'n, etl&i3 FERC { 61,022 at P 2 (2015)(the Commissiando
that it was unjust, unreasonable or unduly diseratory or preferential to apply buyer-side markaver
mitigation rules to certain resources that haveitéd or no incentive and ability to exercise buyer
market power to artificially suppress ICAP markgtes.").

15 New York Public Service Comm'n, et al. v. New Yiodependent System Operator, INnt53 FERC

1 61,022 (2015) at P 2.



track basis to exclude from the capacity auctioisuthat the complainants argued would have
exited the market but-for the RMR paymerifs. The notion of "uneconomic non-exit" is too
uncertain to support a finding that the PJM tasfunjust and unreasonable unless the MOPR
applies to existing resources.

Second, the Complainants have not provided a jodtraasonable alternative. Their
request to redesign the MOPR so that it appliesxisting resources is a drastic change to a
fundamental aspect of the mitigation measures M'$&apacity construct. The Complaint
makes no attempt to demonstrate that existing ressuare likely to have the incentive and
ability to artificially suppress clearing pricesinstead, on the basis of two specific PPA
arrangements, the Complainants want to introdudiggation to all resources in PJM, with
limited exception. In the past, the Commission has made such sweeping revisions on the
basis of hypothetical concerns and it must notalnav’

The Complaint threatens adverse market impactsistieg resources are not subject to
the MOPR. However, the Commission must also cemside risk of over-mitigatio® The
very existence of a MOPR means resource develepprivate investors as well as LSEs whose
longstanding business models include investinggources to serve their load — must weigh the

risk of their resources being subject to mitigateord not clear the market. For LSEs like many

°d.

7 See PIM Interconnection, L.L.A23 FERC § 61,037 (20089IM Interconnection, L.L.C124 FERC
161,272 (2008):see alsp PJM Interconnection, L.L.C.126 FERC 1 61,2750rder on reh'g and
compliance PJM Interconnection, L.L.C.128 FERC 1 61,157 at P 90 (2002JM Interconnection,
L.L.C, 137 FERC ¥ 61,145 at P 242 (2011).

18 See, e.g., Consolidated Edison Co. of New York, 1560 FERC 61,139 (2015) at P 4 (In granting a
complaint seeking a competitive entry exemptiothioNY ISO MOPR, the Commission noted its desire
to "balance two objectives: preventing the exer@$ market power to depress capacity prices, and
providing flexibility to project developers to inghent certain business decisions without inappatgri
regulatory restrictions." The Commission furthalviged that without the modifications, "private
investors would be unnecessarily mitigated and iplyssleterred from entering the market altogether.
Such an outcome is unreasonable.")



of NRECA's members, not clearing exposes them tdl@opayment for capacity; once for the

investment in an owned resource and a second timedpacity procured through the RPM

auction to replace the self-supply resource thasdwt clear. The risk of not clearing as a new
resource in the first year is a significant congatien. Subjecting existing resources to the
MOPR would mean that not only currently existingaerces, which were constructed with no
expectation of being subject to upward price mttagg but also developers of prospective

resources would need to factor into their investnuatisions the ongoing possibility of being

subjected to the MOPR. Applying the MOPR to erigtiesources could have a chilling effect
on resource decisions that is not warranted omaises of the Complaint.

Finally, on this point, even if the Commission bgks application of the MOPR to
existing resources is just and reasonable, theogexptariff language in the Complaint may not
be just and reasonable. For example, the exiM@§R contains both a Self-Supply Exemption
and a Competitive Entry Exemption. These exemptiamere carefully crafted after an over-
reaction to state initiatives resulted in the efiation of guaranteed clearing of legitimate self-
supply resources. For LSEs like NRECA's member®Ji, the Self-Supply Exemption is
critical to ensure that resources legitimately pred under longstanding business models can be
used toward their capacity obligation. The exgtiRERC-approved MOPR makes clear that the
MOPR does not apply to Generation Capacity Ressuimewhich the Capacity Market Seller
has obtained a Self-Supply Exemption, a Competiiivery Exemption, or a Unit-Specific
Exception'® The Self-Supply Exemption, in turn, is availatie'Self-Supply LSEs", which are
defined as LSEs "which operate under long-stanbungjness models: Municipal/Cooperative

Entity, Single Customer Entity, or Vertically Integed Utility."”® The proposed language to

19 PIM Tariff Attachment DD, Section 5.14(h)(1).
%0 pJM Tariff Attachment DD, Section 5.14(h)(6)(vA)(



apply the MOPR to existing resources does not mihis language. It is unclear whether the
Complainants intend to preserve exactly the curegetptions and exception for application to
the MOPR for existing resources. To the exteny the not, the Commission cannot allow this
proceeding to result in a further diminution of tight of LSEs operating under long standing
business models to use their self-supply resoucceseet their capacity obligation. No case has
been made in the Complaint for doing so.

Moreover, it is not clear the extent to which tmegmsed language will expose legitimate
existing resources to the MOPR and risk of notradga The Complainants' proposal would
establish an Existing Resource MOPR Floor Offecé’that is based in part on the Net Cost of
New Entry ("CONE"). Applying these values to ekigtresources could cause the unreasonable
result of some existing resources being mitigated i@sk not clearing because they would be
subject to Net CONE values that were developedafatifferent type of resource as a new
entrant.

B. The Commission Should Not be Forced into | mmediate Rule Changes

Complainants insist that the Commission must attogt proposal to apply the MOPR to
existing resources in time for the 2019/2020 BassidRial Auction ("BRA"). In theN\YISO
case, where a unit subject to an RMR agreementabtally submittedle minimisoffers and
the concern was that additional RMR units wouldfieidlly suppress clearing prices by
submitting de minimisoffers, the Commission did not grant the requestfést-track relief.
Among the reasons for denying the complaint, then@asion rejected the argument that
decreases in capacity prices were due to the RMR and noted that "because the reasons for

changes in capacity prices are complex and mudgttd, changes in prices cannot be attributed

10



to one cause . . While the agreements and markets at issulYitSOdiffer from those at
issue in this Complaint proceeding, the precedppties — the Commission should not force an
expedited and drastic change to the MOPR to apptg existing resources on the basis of
unproven, hypothetical concerns. Notably, the éaqy" is at least in part of the Complainants'
own making. The AEP PPA was proposed in Octobé&d2thd amended in May, 2015 and the
FE PPA was proposed in August, 2014. Complainaxatsplicably waited until shortly before
the BRA to bring their Complaint.

Further, NRECA notes two pending proceedings whiehy impact the issues in the
Complaint. First, there are complaints pendindootket Nos. EL16-33 and EL16-34, asking
that the Commission rescind waivers of the Commirssiaffiliate power sales restrictions with
respect to the AEP and FirstEnergy PBAsThe outcome of the complaints in Docket Nos.
EL16-33 and EL16-34 could render the Complainthis proceeding moot as it is based on the
AEP and FirstEnergy PPAs, or otherwise affect thie@me of this proceeding. Second, more
generally, the U.S. Supreme Court has grantedocartito hear the case regarding Maryland's
attempt to develop new natural gas-fired resouircéise staté®> The outcome of the proceeding
could impact the Commission's actions in prevensingh state initiatives and, therefore, could
impact the outcome of this proceeding where the @amt is based on the PUCO-approved
PPAs.

C. The Commission Should Reject the Request for a Predetermined Stakeholder
Process

Given the fact that Complainants have not demotesirdnat the existing MOPR is unjust

and unreasonable because it is limited to new ressythe Commission should also reject

*NYISQ 150 FERC 1 61,214 at P 67.

22 SeeComplaint at 20-22.

#Consolidated casebtughes et al. v. PPL EnergyPlus LLC et §14-614), andcCPV Maryland LLC v.
PPL EnergyPlus LLC et al(14-623)
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request for a stakeholder process to develop atlenmg "solution” that presupposes that existing
resources need to be subject to the MGPRThe Commission has recognized the value of
stakeholder processes as a forum to allow diverssests to study the issues, prepare and
review analyses, and attempt a resolution that asglommodate broad interests as opposed to
the will of a few” A mandated stakeholder process as the Complainaofuest would
unreasonably handicap the ability of PIJM to workhwts stakeholders to determine whether
there is any issue to be addressed with respestisbing resources and, if so, the best way to
address it.

If the Commission is inclined to mandate a stakeéwolprocess to consider existing
resources in RPM, then it must not presupposesthigei On its surface the Complaint is about
existing resources and is based on the Ohio PR#mwvever, what is really at issue is how the
Commission will treat capacity resources that aitgexct to state-based initiatives like the PPAs.
RPM is a complex construct based on several integreomponents, including market power
mitigation mechanisms. The current MOPR, partidylthe Exemptions and Exception, were
developed by a diverse set of PIM market parti¢tgpand then vetted with PIM stakehold&rs.
Any revisions to the MOPR should be developed thhoa stakeholder process that presupposes
neither the problem nor the solution. Insteathéf Commission mandates a stakeholder process,

then it should leave to the stakeholders to detegmihether any revisions are necessary in order

4 SeeComplaint at 39, requesting a stakeholder proaegaddress the threat to the RPM market posed
by subsidized existing resources."

% See, e.gPJIM Interconnection, LLC117 FERC § 61179 at P 43 (2006)("The Commissaniicues

to believe that the stakeholder process helps dolve disputes between parties and is entitledut® d
weight."); PJM Interconnection, LLC104 FERC § 61321 at P 8 (2003)(giving stakehedggroved
filings "due deference")Sw. Power Pool, Inc127 FERC { 61283 at P 33 (2009)(according "an
appropriate degree of deference to RTO stakehpldeesses”).

%6 5ee PJM Interconnection, L.L,d43 FERC 7 61,090 at P 12 (2013).
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to address patrticipation by resources that maybgest to state initiatives or policies, as well as
the MOPR and/or other RPM provisions that shouldevesed.

The one area for which the Commission must issuaaadate if it directs PJM to
convene a stakeholder process is the treatmeriteoSelf-Supply Exemption and Competitive
Entry Exemption. In the 2011 MOPR Order, previgusSEs lost their guarantee that self-
supplied resources would be used toward satisfyiregr capacity obligation in the RPM
auctions. The Self-Supply Exemption and Compedittntry Exemption are critical to providing
some assurance to LSEs that their investments medwesources and bilateral contracts will be
used toward their capacity obligation. In priooggedings where guaranteed clearing for self-
supply was eliminated, the Commission recognized s$elf-supply by those acting under long
standing, legitimate business models must be acamatad’’ The current Self-Supply and
Competitive Entry Exemptions are the FERC-approweethanisms to balance the concern
against uneconomic entry and the recognition ofjstending business models. Nothing in the
Complaint justifies any adverse impact on thesenipteons and self-supply by LSEs must not
again be caught in the net. Therefore, if the Cossian directs a PJM stakeholder process,
NRECA requests that the Commission mandate thaétfeSupply Exemption and Competitive
Entry Exemption must continue to apply, in theirreat form, to all resources to which the
MOPR would apply.

V. CONCLUSION

WHEREFORE, for the foregoing reasons, NRECA requéstt the Commission reject
the Complaint outright for failing to make the regjie showing under FPA Section 206.
Alternatively, if the Commission does not rejeat tGomplaint outright, then NRECA requests

that the Commission (1) ensure that the proposeiff Tevisions do not impact the current Self-

#2011 MOPR Order, 137 FERC 1 61,145 at PP 208-209.
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Supply Exemption and Competitive Entry Exemptiamd &) if a stakeholder process is ordered,
do not presuppose either that existing resourcesldlpe mitigated or any other issue, except to
mandate that the current Self-Supply Exemption &@uinpetitive Entry Exemption must

continue to be available to all qualified capacégources that would be subject to the MOPR.

Respectfully submitted,

s/Paul M. Breakman

Paul M. Breakman

FERC Counsel

Paul McCurley

Chief Engineer

National Rural Electric Cooperative
Association

4301 Wilson Boulevard
Arlington, VA 22203
703-907-5844
paul.breakman@nreca.coop
paul.mccurley@nreca.coop

Dated: April 11, 2016
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CERTIFICATE OF SERVICE

| hereby certify that on this $1day of April, 2016, | have caused a copy of thedwing

to be served upon each party designated on thei@f8ervice list in this proceeding.

/s- Paul M. Breakman
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